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No. 14690 
QUESTION PRESENTED 


In the opinion of the appellee, the following question is 
presented : 

Are ambassadors and ministers of foreign governments sta- 
tioned in the United States incompetent to testify as witnesses 
in a criminal case solely because, by virtue of their status, they 
enjoy the privilege of diplomatic immunity, which includes 
the privilege of their Sovereign to refuse to subject such wit- 
nesses to the jurisdiction of the local courts for prosecution for 
perjury? 

ces) 


Counterstatement of the Case. 
Statutes Involved 


I. A Witness Is Not Rendered Incompetent To Testify Under Oath 
In A Criminal Case Solely Because He Enjoys Diplomatic 
Immunity Which Might Prevent Him From Being Tried For 


Perjury 

Il. A Witness Enjoying Diplomatic Immunity Can Not Testify 
With The Assurance That He Would Not Be Prosecuted For 
Perjury If Committed By Him. 


Dickinson v. Del Solar, [1930] 1. K. B. 376 (Lord Hewart, C. J.)..... 
Frend v. United States, 69 App. D. C. 281, 100 F. 2d 691 (1938), cert. 
denied, 306 U. 8. 640. 


United States v. Arjona, 120 U. 8. 479 (1887) 
United States v. Kennedy, 3 McLean (U. 8.) 175, 26 Fed. Case No. 
15,524 (1843) 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


An indictment was filed in District Court on December 23, 
1957, charging appellant with violation of 22 D. C. C. § 1801 
(Housebreaking). After entering a plea of not guilty on Janu- 
ary 3, 1958, appellant was, on March 27, 1958, tried and 
convicted by a jury, as indicted. (J. A. 1-3.) Thereafter, 
appellant was sentenced to imprisonment from three to nine 
years (J. A. 3). 

At the trial the complaining witness and another government 
witness, both Italian nationals attached to the Italian Em- 
bassy, voluntarily appeared and testified. These witnesses, by 
virtue of their positions with the Italian Government, enjoyed 
the privileges of diplomatic immunity extended by the Govern- 
ment of the United States to the government of Italy (J. A. 
10). Their testimony was relevant, material, and essential (J. 
A. 11). 


*Major Vincenzo Leonelli, Military Attache of the Italian Bmbassy, and 
Sylvia Santa Passa, a domestic servant in the home of Major Leonelli. 


(1) 
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The defense objected to the testimony of the witnesses Le- 
onelli and Santa Passa on the ground that because they enjoyed 
diplomatic immunity they could not be prosecuted for perjury, 
and therefore were incompetent to testify. This objection was 
overruled by the trial court and the witnesses were cross- 
examined. The objection was renewed in a motion for judg- 
ment of acquittal at the close of the case. The motion was 
overruled. (J. A. 11, 12). 

Thereafter, appellant filed, on July 7, 1958, a motion osten- 
sibly pursuant to 28 U.S. C. § 2255 (J. A. 5). The District 
Court, after appointing counsel, denied the motion insofar as it 
was presented under § 2255, but also treated it as a notice of 
direct appeal. By grant of the District Court, this appeal 
follows (J. A. 10). 

STATUTES INVOLVED 


United States Code, Title 18, Rule 26— 
Evidence—orally, under oath-— 


“Ty all trials the testimony of witnesses shall be taken 
orally in open court, unless otherwise provided by an 
act of Congress or by these rules. The admissibility of 


evidence and the competency and privileges of wit- 
nesses shall be governed, except when an act of Congress 
or these rules otherwise provide, by the principles of 
the common law as they may be interpreted by the 
courts of the United States in the light of reason and 
experience.” 


Title 14, D.C. Code, § 101— 


“All evidence to be under oath or affirmation—Aj- 
firmation the equivalent of an oath. 


“ANI evidence shall be given under oath according to 
the forms of the common law, except that where a wit- 
ness has conscientious scruples against taking an oath, 
he may, in lieu thereof, solemnly, sincerely, and truly 
declare and affirm; and wherever herein any applica- 
tion, statement, or declaration is required to be sup- 
ported or verified by an oath it is to be understood that 
such affirmation is the equivalent of an oath.” 


3 


Title 14, D. C. Code, § 102— 
“Perjury—Defined. 

“A person swearing, affirming, or declaring, or giving 
testimony in any form where an oath is authorized by 
law, is lawfully sworn, and will be guilty of perjury in 
a case where he would be guilty of said crime if sworn 
according to the forms of the common law.” 


Title 22, U.S. Code, § 252— 


“Whenever any writ or process is sued out or pros- 
ecuted by any person in any Court of the United States, 
or of a state, or by any judge or justice, whereby the 
person of any ambassador or public minister of any for- 
eign prince or State, authorized and received as such 
by the President, or any domestic or domestic servant 
of any such minister, is arrested or imprisoned, or his 
goods or chattels are distrained, seized, or attached, such 
writ or process shall be deemed void.” 


SUMMARY OF ARGUMENT 


The perjury-penalty statutes serve to complement the sanc- 
tions attendant upon the use of the judicial oath, and do not 
supplant the function of the oath in obtaining truthful testi- 
mony. Therefore, lack of availability for prosecution for per- 
jury does not render a witness incompetent. In any event, 
diplomatic personnel cannot testify falsely with impunity 
since it is clearly possible to prosecute them for perjury, as well 
as to invoke other sanctions against them. Historically and 
legislatively, one purpose of the law of nations has been to 
provide special protection for diplomats. In carrying out this 
purpose courts in this country by custom and usage have al- 
ways permitted ambassadors and other diplomatic officials to 


testify. 


I 


A witness is not rendered incompetent to testify under oath in 
a criminal case solely because he enjoys diplomatic im- 
munity which might prevent him from being tried for 
perjury. 

Appellant argues that two of the witnesses who testified at 
his trial were incompetent witnesses who should not have been 
permitted to testify because they enjoyed diplomatic immu- 
nity and were therefore not subject to prosecution for perjury. 
This contention is without merit. Appellant presumes that 
the only incentive which operates to elicit truthful testimony 
from a witness is the fear of punishment for perjury. This 
presumption overlooks the history and function of the oath 
in judicial proceedings. 

In determining the competency of witnesses, resort must 
be had, in the absence of statute, to the common law. Rule 
26, F. R. Crim. P. Evidence must be given under oath or 
affirmation in this jurisdiction. D.C. C., Title 14, Sec. 101. 
In this case, both of the witnesses whose testimony is chal- 
lenged took the oath according to the forms of the common 
law.? Historically, witnesses in order to be competent to tes- 
tify had to believe in a Divine power who would punish false 
swearing. Early stringent requirements of a belief in the 
Christian God were modified in the common law, so that belief 
in some divine, supernatural power sufficed. Nevertheless, to 
be a competent witness, it was necessary to “possess a con- 
science alive to the conviction of accountability to a higher 
power than human law in case of falsehood”. Commonwealth 
v. Winnemore, 2 Brews. (Pa.) 378, 381 (1867). The fear of 
liability to civil punishment for perjury is not enough, by it- 
self, to render a witness competent. The moral, conscientious 
obligation reflected by the taking of the oath is a necessary 
ingredient in the determination of the competency of the wit- 
ness. United States v. Kennedy, 3 McLean (U. S.) 175, 26 


?“Do you solemnly swear that the testimony you shall give to the Court 
and jury shall be the truth, the whole truth, and nothing but the truth so 
help you, God?” (J. A. 11). 
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Fed. Cas. No. 15,524 (1843); The Central Military Tract R. 
Co. v. Rockafellow, 17 Ill. 541, 552 (1856). Though a wit- 
hess may now affirm, rather than take the oath, the moral 
obligation is present in both cases. When the oath is taken, 
it is done so according to the form of the common law, and the 
principles and requirements of common law oath taking there- 
fore apply. See Gillars v. United States, 87 U. S. App. D. C. 
16, 182 F. 2d 962 (1950). 

In viewing the perjury-penalty statutes * consideration must 
be given to the use of the oath, and its attendant requirements. 
Wigmore, in his discussion on this topic, points out that per- 
jury-penalty statutes are but one method for obtaining the 
truth, supporting but not supplanting the function of the oath. 
As Wigmore said: 

“The two expedients of the oath and the perjury- 
penalty are similar in their operation; that is, they in- 
fluence the witness subjectively against conscious falsi- 
fication, the one by reminding of ultimate punishment 
by a supernatural power, the other by reminding of 
speedy punishment by a temporal power.” 

Wigmore, Evidence, 3rd Edit., Sec. 1831, P. 329. See also 
Tice v. Mandel, 76 N. W. 2d 124, 137 (1956). 

Perjury-penalty statutes are not intended to operate so as 
to exclude the testimony of witnesses. In regard to this Wig- 
more stated : 


“* * * the requirement goes no further; that is to 
say, looking at the nature and operation of the perjury- 
penalty, there is no exclusion of a witness because cir- 
cumstances exist which make him legally or practically 
not amenable to the influence of the penalty.” 

°* * * * * 

“Thus the establishment of the perjury-penalty, 
while a real and useful security for truth, has not car- 
ried with it any group of exclusionary rules; and there 
appears no reason for regretting this failure to add 
more complication to our system of evidence.” 


*D. C. Code, Title 14, Sec. 102, and Title 22, Sec. 2501. 
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Wigmore, supra, Sec. 1832, pp. 330-332. 
The development of this rule rests on decisions dating back 
to 1744, where, in England, Willes, C. J. said: 

“When the depositions of witnesses are taken in an- 
other country, it frequently happens that they never 
come over hither, or if [they do] they cannot be in- 
dicted for perjury because the fact was committed in 
another country. Those therefore who are plainly not 
Tiable to be indicted for perjury have often been, and 
for the sake of justice must be, admitted as witnesses. 
And so there is an end of this objection.” 


Omichund v. Barker, Willes, 588, 553 (1744). See also Banco 
De Espana v. Fed. Res. Bank, 28 F. Supp. 958 (D. C. N. Y. 
1939). Consideration of practical circumstances supports 
this view. Children of tender years may often be called upon 
to give testimony, and if they understand the nature of, and 
the need for, the truth, qualify as witnesses. Williams v. 
United States, 3 App. D. C. 335, (1894). However, a child 
five or six years old could hardly be indicted for perjury. Also, 
a witness might commit perjury, and leave the jurisdiction or 
even the country, thereby making a subsequent prosecution 
for perjury impossible. Clearly, then, the mere fact that a 
witness might not be subject to prosecution for perjury does 
not render him an incompetent witness. But there is no need 
to rest the matter on this rule of law for the appellant has 
based his contention here on a misconception. 


auf 
A witness enjoying diplomatic immunity can not testify with 
the assurance that he would not be prosecuted for perjury if 
committed by him. 


Although the two witnesses whose testimony is challenged 
here enjoyed diplomatic immunity, they were not in a position 
to “commit perjury with impunity” as appellant argues (Br. 
p.8). Had they committed perjury, which appellant does not 
suggest they did, they could have been, among other things, 


‘Afra. 114 F. 2d 438 (2d Cir. 1940). 
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declared persona non grata and expelled from this country. 
7 Ops. Atty. Gen. 367. But of greater importance, they could 
possibly be indicted and tried for perjury by the local courts. 
The theory of such an action has been ably stated by a lead- 
ing English jurist: 

‘Diplomatic agents are not, in virtue of their priv- 
ilege as such, immune from legal liability for any wrong- 
ful acts. The accurate statement is that they are not 
liable to be sued in the English courts unless they sub- 
mit to the jurisdiction. Diplomatic privilege does not 
import immunity from legal liability, but only exemp- 

* tion from local jurisdiction. The privilege is the priv- 
ilege of the sovereign by whom the diplomatic agent is 
accredited, and it may be waived with the sanction of 
the sovereign or of the official superior of the agent.” 


Dickinson v. Del Solar, [1930] 1 K. B. 376, 380 (Lord Hewart, 
C. J.). 

‘A diplomatic agent may be tried and punished in a local 
tribunal for a crime committed there if the sovereign which 
he represents withdraws his immunity after the commission 
of the offense Such a withdrawal or waiver by the sovereign 
leaves the diplomat subject to the local law, and he may there- 
after be tried for his crime. Taylor, International Public 
Law, p. 337. See also Hackworth, Digest of International 
Law, Vol. IV, p. 547. Diplomatic immunity could not be 
claimed by the diplomat in the face of a waiver by his 
sovereign, since the immunity is a right extended to his 
sovereign and not to any diplomatic agent personally. 
Opinion of Attorney General Cushing, 7 Ops. Atty, Gen. 
367, 386 (1855). It is clear, therefore, that the witnesses in 
this case could not have perjured themselves with impunity, 
since they were not only subject to the usual sanctions avail- 
able for diplomatic personnel, but could, upon waiver by their 
sovereign, have been prosecuted in the local courts. 

While there are statutes restricting service of process on 
diplomatic personnel,’ the United States Constitution, Art. 


*22U.8.C. Sec. 252. 
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III, Sec. 2, recognizes the right of ambassadors to be parties to 
suits. <A fortiori, they must be able to be witnesses. There 
are numerous reported cases in which ambassadors and diplo- 
mats have testified. In 1784 the Minister of France testified 
in a criminal action against one who entered the Minister’s 
house and assaulted the Consul General. Respublica v. De 
Longchamps, 1 U.S. 111 (1784). See also United States v. 
Ortega, 24 U. S. 467 (1826), where the Minister of Spain was 
assaulted. In fact, Congress has made it a separate crime to 
assault a public minister or ambassador. U. 5. C. Title 18, 
Sec. 112. It would seem inconceivable that the assaulted 
ambassador should be incompetent as a witness in a prosecu- 
tion under this section. 

The law of this country and the law of nations imposes a 
special burden upon the courts to protect the representatives 
of foreign nations, and their residences. Frend v. United 
States, 69 App. D. C. 281, 100 F. 2d 691 (1938), cert denied, 
306 U. S. 640; United States v. Arjona, 120 U. S. 479 (1887). 
To adopt the view urged by the appellant herein would be to 
deprive the ambassadors, diplomats, and foreign emissaries in 
our midst of the protection of our laws. Clearly, such a result 
was never intended by the framers of our laws, nor the judges 
who interpret them. 

It is apparent, then, that ambassadors and diplomats are 
competent witnesses, and particularly where they are the vic- 
tims of crime. While they cannot be compelled to testify, if 
they do testify after conscientiously binding themselves by the 
common law oath, they are as much bound to speak the truth 
as any witness.° They are subject not only to their conscience, 
but to administrative sanctions, as well as the possibility of 
prosecution for perjury, if they fail to speak the truth. 

As for appellant’s contention that the trial judge erred in 
failing to instruct the jury that the witnesses were not sub- 
ject to the penalty for perjury, not only is such an instruction 
a misstatement of the law, but the record is barren on the 
point urged. There is nothing to show that such an instruc- 


“It may be noted in this connection that the witnesses Leonelli and Santa 
Passa are citizens of Italy, a leading Christian nation of the civilized com- 
munity of nations. 
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tion was requsted, or, that the charge to the jury was objected 
to in any respect. Therefore, the issue is not properly raised 
in this Court. Rule 30, FP. R. Crim. P.; Villaroman v. United 
States, 87 U. S. App. D. C. 240, 184 F. 2d 261 (1950). 


CONCLUSION 


Wuareror:, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Onivir GascH, 
United States Attorney. 
Cari W. BELcHEr, 
Cuar.es W. Hauece, 
Assistant United States Attorneys. 
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